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contract for the sale for cash of securi-
ties pursuant to a firm commitment of-
fering if the managing underwriter and 
the issuer have agreed to the date for 
all securities sold pursuant to the of-
fering and the parties to the contract 
have not expressly agreed to another 
date for payment of funds and delivery 
of securities at the time of the trans-
action. 

INTERPRETATIONS 

§ 12.101 National bank disclosure of re-
muneration for mutual fund trans-
actions. 

A national bank may fulfill its obli-
gation to disclose information on the 
source and amount of remuneration, 
required by § 12.4, for mutual fund 
transactions by providing this informa-
tion to the customer in a current pro-
spectus, at or before completion of the 
securities transaction. The OCC’s view 
is consistent with the position of the 
Securities and Exchange Commission 
(SEC) as provided in a no-action letter 
dated March 19, 1979, which permits 
confirmations for mutual funds to refer 
to the sales load disclosed in the pro-
spectus. See Letter to the Investment 
Company Institute, reprinted in [1979 
Transfer Binder] Fed. Sec. L. Rep. 
(CCH) 82041 (Mar. 19, 1979). The OCC 
would reconsider its position upon any 
change in the SEC’s practice. 

§ 12.102 National bank use of elec-
tronic communications as customer 
notifications. 

(a) In appropriate situations, a na-
tional bank may satisfy the ‘‘written’’ 
notification requirement under §§ 12.4 
and 12.5 through electronic commu-
nications. Where a customer has a fac-
simile machine, a national bank may 
fulfill its notification delivery require-
ment by sending the notification by 
facsimile transmission. Similarly, a 
bank may satisfy the notification de-
livery requirement by other electronic 
communications when: 

(1) The parties agree to use electronic 
instead of hard-copy notifications; 

(2) The parties have the ability to 
print or download the notification; 

(3) The recipient affirms or rejects 
the trade through electronic notifica-
tion; 

(4) The system cannot automatically 
delete the electronic notification; and 

(5) Both parties have the capacity to 
receive electronic messages. 

(b) The OCC would consider the per-
missibility of other situations using 
electronic notifications on a case-by- 
case basis. 

PART 13—GOVERNMENT 
SECURITIES SALES PRACTICES 
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INTERPRETATIONS 

13.100 Obligations concerning institutional 
customers. 

AUTHORITY: 12 U.S.C. 1 et seq., and 93a; 15 
U.S.C. 78o–5. 

SOURCE: 62 FR 13283, Mar. 19, 1997, unless 
otherwise noted. 

§ 13.1 Scope. 
This part applies to national banks 

that have filed notice as, or are re-
quired to file notice as, government se-
curities brokers or dealers pursuant to 
section 15C of the Securities Exchange 
Act (15 U.S.C. 78o–5) and Department of 
the Treasury rules under section 15C 
(17 CFR 400.1(d) and part 401). 

§ 13.2 Definitions. 
(a) Bank that is a government securities 

broker or dealer means a national bank 
that has filed notice, or is required to 
file notice, as a government securities 
broker or dealer pursuant to section 
15C of the Securities Exchange Act (15 
U.S.C. 78o–5) and Department of the 
Treasury rules under section 15C (17 
CFR 400.1(d) and part 401). 

(b) Customer does not include a 
broker or dealer or a government secu-
rities broker or dealer. 

(c) Government security has the same 
meaning as this term has in section 
3(a)(42) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(42)). 

(d) Non-institutional customer means 
any customer other than: 

(1) A bank, savings association, in-
surance company, or registered invest-
ment company; 
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1 The interpretation in this section does 
not address the obligation related to suit-
ability that requires that a bank have ‘‘* * * 
a ‘reasonable basis’ to believe that the rec-
ommendation could be suitable for at least 
some customers.’’ In the Matter of the Appli-
cation of F.J. Kaufman and Company of Vir-
ginia and Frederick J. Kaufman, Jr., 50 SEC 164 
(1989). 

(2) An investment adviser registered 
under section 203 of the Investment Ad-
visers Act of 1940 (15 U.S.C. 80b–3); or 

(3) Any entity (whether a natural 
person, corporation, partnership, trust, 
or otherwise) with total assets of at 
least $50 million. 

§ 13.3 Business conduct. 
A bank that is a government securi-

ties broker or dealer shall observe high 
standards of commercial honor and 
just and equitable principles of trade in 
the conduct of its business as a govern-
ment securities broker or dealer. 

§ 13.4 Recommendations to customers. 
In recommending to a customer the 

purchase, sale or exchange of a govern-
ment security, a bank that is a govern-
ment securities broker or dealer shall 
have reasonable grounds for believing 
that the recommendation is suitable 
for the customer upon the basis of the 
facts, if any, disclosed by the customer 
as to the customer’s other security 
holdings and as to the customer’s fi-
nancial situation and needs. 

§ 13.5 Customer information. 
Prior to the execution of a trans-

action recommended to a non-institu-
tional customer, a bank that is a gov-
ernment securities broker or dealer 
shall make reasonable efforts to obtain 
information concerning: 

(a) The customer’s financial status; 
(b) The customer’s tax status; 
(c) The customer’s investment objec-

tives; and 
(d) Such other information used or 

considered to be reasonable by the 
bank in making recommendations to 
the customer. 

INTERPRETATIONS 

§ 13.100 Obligations concerning insti-
tutional customers. 

(a) As a result of broadened authority 
provided by the Government Securities 
Act Amendments of 1993 (15 U.S.C. 78o– 
3 and 78o–5), the OCC is adopting sales 
practice rules for the government secu-
rities market, a market with a particu-
larly broad institutional component. 
Accordingly, the OCC believes it is ap-
propriate to provide further guidance 
to banks on their suitability obliga-

tions when making recommendations 
to institutional customers. 

(b) The OCC’s suitability rule (§ 13.4) 
is fundamental to fair dealing and is 
intended to promote ethical sales prac-
tices and high standards of professional 
conduct. Banks’ responsibilities in-
clude having a reasonable basis for rec-
ommending a particular security or 
strategy, as well as having reasonable 
grounds for believing the recommenda-
tion is suitable for the customer to 
whom it is made. Banks are expected 
to meet the same high standards of 
competence, professionalism, and good 
faith regardless of the financial cir-
cumstances of the customer. 

(c) In recommending to a customer 
the purchase, sale, or exchange of any 
government security, the bank shall 
have reasonable grounds for believing 
that the recommendation is suitable 
for the customer upon the basis of the 
facts, if any, disclosed by the customer 
as to the customer’s other security 
holdings and financial situation and 
needs. 

(d) The interpretation in this section 
concerns only the manner in which a 
bank determines that a recommenda-
tion is suitable for a particular institu-
tional customer. The manner in which 
a bank fulfills this suitability obliga-
tion will vary, depending on the nature 
of the customer and the specific trans-
action. Accordingly, the interpretation 
in this section deals only with guid-
ance regarding how a bank may fulfill 
customer-specific suitability obliga-
tions under § 13.4.1 

(e) While it is difficult to define in 
advance the scope of a bank’s suit-
ability obligation with respect to a spe-
cific institutional customer trans-
action recommended by a bank, the 
OCC has identified certain factors that 
may be relevant when considering com-
pliance with § 13.4. These factors are 
not intended to be requirements or the 
only factors to be considered but are 
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